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New Yorx.—The courts of this state are inclined to adhere 
to the English rule as to proving the correctness of charges of 
goods sold and delivered, &c., though it seems an inroad has 
been made upon that rule. In an action by an administrator 
for money lent, the court, after deciding, that the book of ac- 
count containing the original entries in the hand-writing of the 
intestate, was not admissible evidence for the plaintiff, took 
occasion to observe as follows: “ How far the private entry of 
the party himself, in his favour, be admissible, as evidence for 
him, in support of a charge, is a question not necessarily aris- 
ing in this case. Such entries have been held admissible, 
when against the interest of the party making them. But the 
general rule of the English law is to deny the legality of such 
entries as proof, when in favour of the party, even in the case 
of a regular tradesman’s books. No inference can be drawn 
from the provision in the statute of 7 Jac. 1., that tradesmen’s 
books were evidence within the year, for Lord Holt, in a case 
in Salkeld, (2 Salk. 690,) repels any such inference; and Bar- 
rington in his “ Observations upon the Statutes,” (p. 399,) 
says, that the statute of James, in this particular, shows very 
great ignorance of the common law. In other countries in 
which such evidence, of the party’s own fabrication, is admit- 
ted, it requires the suppletory oath of the party, to give it ef- 
fect. If such proof is to be tolerated at all with us, owing to 
the usage which may have crepfit in, and the difficulty, in many 
cases, of giving firoof of a sale and delivery, it can never ap- 
ply to a charge for cash lent, but only to the regular entries of 
the party, in the usual course of his business.’”! 


* Case vy. Potter, 8 Johns. Rep, 163, 
VOL. Ul.—NO, VIII. 34 
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The extent of the effect of usage in the state of New York, 
relative to this subject, seems to be thus: Where there are re- 
gular dealings between the plaintiff and defendant, and it is 
proved that the plaintiff keeps honest and fair books of account, 
—that some of the articles charged to the defendant have been 
delivered to him,—and that the plaintiff keeps no clerk, his 
books of account are, under the circumstances, and from the 
necessity of the case, admissible evidence for the consideration 
of the jury.! 

New Jersry.—The Annual Law Register gives the follow- 
ing account of the law upon this subject in New Jersey : 

Books of account are admitted as evidence of debt for goods 
and articles sold, work and labour performed by a man, his 
servants, &c., as also for materials found and provided in the 
ordinary course of men’s business and employments. The 
book must contain the original entries, and be first proved to 
be such book, of the party producing it. <A ledger, or book 
in which the original entries are fosted uf, is not evidence, nor 
admissible, otherwise than as used to facilitate, on trial, a re- 
ference to the original entries. If, however, the book of the 
party is kept legerwise, containing the original entries, and 
proved to be the manner in which he keeps his accounts, it is 
admissible. But books so kept are always received with sus- 
picion, and if, on the face of the account, it appears to con- 
tain fabricated entries, or such as are not original, or are evi- 
dently altered, it would be rejected. 

In reality, the practice, in New Jersey, upon this head is 
not very well settled; and books regularly proved, says the 
Register, seem to be admitted with little restriction, subject, 
however, to be examined and weighed as to their truth and 
credit by the jury with the advice of the court, in point of 
law, and open to be disproved, in whole or in part, by all legal 
testimony on the part of the defendant.? 

By the New Jersey Reports, it appears that the following 
points have been adjudged by the courts of that state in rela- 
tion to this subject. 


* Vosburgh v. Thayer, 12 Johns. Rep. 461, and vid. note to Archbold’s 
Pleading, p. 423, by a member of the New York bar. 
* 4 An. Law Reg. 1299, 1300. 
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Books of account may be admitted in evidence, if a witness 
swears that they are in the hand-writing of the plaintiff, and 
that in the waste book of the plaintiff he perceived an entry of 
a transaction performed by the plaintiff as a broker for the wit- 
ness, which he had settled, although the witness swears he 
never saw the plaintiff’s books until the time of the trial.t The 
book is not sufficiently proved, to be read in evidence, merely 
by a witness swearing that there are two or three charges in it 
against him, one of which was charged higher than he under- 
stood it was to be, when the witness has never seen the book 
until it is produced before court, does not know the hand-writ- 
ing in which it was kept, and has never seen any entry made 
in it, or settlement by it.2 And it is not sufficient to admit 
books in evidence, that they have been proved before the jus- 
tice on a former occasion.3 

The plaintiff’s book is not evidence to charge one with goods 
received by a third person, unless an authority to deliver them 
to such third person is shown.4 

If the books, that are offered in evidence, are of a suspicious 
cast, some leaves cut out, and the account kept legerwise, they 
may still be given in evidence; their credit being determined 
by the jury.$ 

But a book containing charges in several successive years, 
all written from oral direction, and all against one person, 
without any intervening charge, is not sufficient evidence to go 
to the jury.® 

As to cash charges, the decisions are, that books are not 
evidence of a single charge of cash, or of two or three charges 
of the same kind standing alone ;’ and in the same case it was 
considered even doubtful whether the books are evidence of 
cash at all. In another case, the plaintiff’s book was regarded 
as evidence of money lent, but not conclusive. A mere entry 


* Shute v. Ogden, 2 Penn, 921, Pennington J. dissentiente. 
® Cole v. Anderson, 3 Halst. 68. 
* Linberger vy. Latourette et al., 2 South. 809. 
* Townley v. Wooly et al., Coxe, 377. Tenbrooke etal. v. Johnson, 
Coxe, 288. 
® Jones v. Dekay, Penn. 955, ® Swing v. Sparks, 2 Halst. 59. 
7 Wilson v. Wilson, 1 Halst. 95. 
® Ex’rs of Cravenv. Shaird, 2 Halst. 345. 
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unexplained, and unsupported by any other evidence, is not 
sufficient to sustain a charge for cash paid to a third person, 
not one of the parties in the suit.! 

Charges in a book which are not in their nature liquidated 
sums, or prices, or values, but damages which can be render- 
ed certain only by convention or judicial decision, are not mat 
ters of book account.2 Special and executory contracts, and 
especially touching lands, are not proper matters of book ac- 
count. A mere entry made in a man’s book of accounts of a 
settlement with another, is not, as against such other person, 
legal evidence of a settlement.4 

PennsyLvanra.—In Pennsylvania, from the necessity of the 
case, and as business is often carried on by the principal, and 
many tradesmen do not keep clerks, the book proved by the 
oath of the plaintiff himself, has always been admitted. But 
if the book appear on investigation, or by the examination of 
the party in court, not to be a book of origina/ entries, the 
court may reject it as incompetent. The admission of such 
evidence is confined to two cases, viz. to goods sold and work 
done ; therefore, a book of original entries, kept by the plain- 
tiff, is not admissible to prove the number of days a vessel had 
laid at the plaintiff’s wharf, in order to charge the defendant 
with wharfage.?, And the plaintiff’s book of original entries 
is not evidence, to prove work done for the defendant, by the 
servant of the plaintiff. An entry in the defendant’s day book, 
that he received goods to sell on commission, was ruled to be 
inadmissible evidence, in an action for the price of the goods.? 
The entry must be made at or near the time of the transaction, 
though the law has fixed no precise time.!° In a case where it 
appeared that some of the entries were not made for several 
months after the transaction happened, and without distinguish- 
ing the regular from the irregular entries, or any reason being 
assigned for the irregularity, the book was ruled not to be ad- 


4 Jones v. Brick et al., 3 Halst. 269. ? Swing v. Sparks, 2 Hulst. 59. 
8 Wilson v. Wilson, 1 Halst. 95. * Prest v. Mercereau, 4 Halst. 268, 
* Per Shippen, Pres., Poultney &c. v. Ross, 1 Dall. 239. Kelly v. Hold- 
ship, 1 Browne, 36. Ducoign v. Schreppel, 1 Yeates, 347. 
6 Gurren v. Crawford, 4 S.& Rawle, 6. 
7 Wilmer, &c. v. Israel, 1 Browne, 257, 
® Wright v. Sharp, 1 Browne, 344. ® Baisen v. Hoff, 1 Yeates, 198. 
*® Curren v. Crawford, tt sup. 
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missible.1 The book of a tailor to whom cloth is delivered to 
make a garment, and who swears that the several entries were 
made at the time each bears date, but states, that after he had 
cut out the work and delivered it to the journeymen, he made 
the charge, and that this was the manner in which he kept his 
books, is admissible in evidence.? 

A book containing entries transcribed from a slate, in which 
charges had been originally made, is not evidence. Norisa 
book kept by a forge master, for the purpose of settling with 
his workmen, in which are entered their names, the quantity 
of iron delivered, the date, and sometimes the price, such a 
book of original entries as is evidence against the purchaser 
of the iron, although it also contains the names of the pur- 
chasers.‘ 

As to books kept in the ledger form,—a book of entries in 
such form was in one case admitted to be read; the court leav- 
ing it to the jury to determine on the face of it, whether it was 
an original or a transcript, and directing them, in the latter 
case, to pay no regard to it. 

The practice in Pennsylvania of admitting the oath of the 
plaintiff to prove his shop-book, is confined to charge the ori- 
ginal debtor; therefore, where the defendant accompanied A. 
to the plaintiff’s store, and told the plaintiff he would see him 
paid for such goods as A. should buy, and the plaintiff charg- 
ed the defendant in his shop-book as the original purchaser, it 
was ruled that the plaintiff could not be a witness to prove the 
assumption.® 

If the entries are in the hand-writing of a clerk, they must 
be proved by him, or proof offered that he is dead, or out of 
the power of the court.” To prove that the goods for the price 
of which the action is brought, were bought of a third person, 
and not of the plaintiff, it is not competent for his clerk to 
prove that he made an entry of the sale in his books ; the books 


4 Vance v. Fairess, 1 Yeates, 321, 

2 Kaughley v. Brewer, 16 S, & Rawle, 133. 

® Ogden v. Miller’s ex’rs, 1 Browne, 147. Kessler v. M‘Conachy, 1 
Rawle, 455. 

* Rogers v. Old, 5S. & Rawle, 404. 

® Rodman ¥. Hoop’s Ex’rs, 1 Dall. 85. 


® Poultney, &c. v. Ross, 2 Dall. 238, 7 Sterret v. Bull, 1 Binn. 234. 
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must be produced.! Abstracts of the books of merchants 
abroad, with the oath of the clerk, are evidence of the ship- 
ment of goods, but they must be supported by other proof.? 

A party to a cause, sworn on his voire dire to his book of 
original entries, cannot be examined generally by the opposite 
party, without his consent, but can only be examined to show 
that it was not his book of original entries, or that the entries 
were not made at the time.3 

Detaware.—In Delaware, the oath or affirmation of the 
plaintiff, together with a book regularly and fairly kept, is al- 
lowed by statute to be given in evidence, in all cases, in order 
to charge the defendant for goods, wares, and merchandise sold 
and delivered, and other matters which are properly chargea- 
ble in an account. The oath or affirmation of the party must 
first prove that the book contains the original entries made at 
the time they bear date, and that it is or was the book of ori- 
ginal entries of the party producing it, kept either by himself 
or his clerk. 

Maryianp.—A book account can in no instance (except 
where the demand does not exceed ten pounds currency) be 
proved by the creditor’s oath.° 

The statute of James, as to shop books, to which we have 
before referred, is supposed to have been in force in Maryland; 
but no knowledge as to the earlier practice of the state in re- 
gard to the subject can be inferred, from the authoritative ex- 
istence of the statute in that state. In 1729 an act of assembly 
passed, authorising accounts to be proved by the plaintiff’s 
oath; but that act was repealed by another in 1785, which is 
now in force, and which declares “that the payment or deli- 
very of any money, and the delivery and sale of any goods, 
wares, or merchandise, chattels or effects whatsoever, by any 
merchant, or person carrying on commerce, or using or carry- 
ing on any trade whatsoever, by buying and selling, or manu- 
facturing for sale, and being an inhabitant of any other of the 
United States, or of any foreign country, shall be sufficiently 
proved by the oath or affirmation of any disinterested credible 


2 Keely v. Ord, &c., 1 Dall. 310. * Bell, &c. v. Keely, 2 Yeates, 255. 
® Shaw, &c. y. Levy, 17 S. & Rawle, 99, *4 Annual Reg. 1068. 
® Ibid. 942. 
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witness to the delivery of the goods or payment of the money, 
&c. made and certified before and by the authorities necessary 
to authenticate any note, bond, or other instrument, not re- 
quired to be recorded in the foreign country.” Such accounts 
of persons residing within the state, may be proved by the oath 
of any clerk, storekeeper, or disinterested credible witness, taken 
before any judge or justice, or court of that state, provided it 
be so proved within twelve months from the date “ of the arti- 
cles or moneys respectively paid or delivered.’ In both cases, 
however, as well of the non-resident as of the resident trader, 
there must be added to the account, the plaintiff’s oath or af- 
firmation taken at or before the first imparlance court, that the 
goods, money, &c. were delivered, &c. as charged ; that he has 
received therefor no payment more than is accredited, nor any 
security for the same; and that the balance charged and claimed 
is justly due, according to his knowledge and belief. The non- 
resident’s oath must be taken and certified by the same autho- 
rities taking and certifying that of the witness; and the resid- 
ent’s oath may be made before any judge or justice of the state. 

The above regulations relate to all sums exceeding ten pounds 
or $26 66. Claims of that amount may be verified by the plain- 
tiff’s oath, and are within a magistrate’s jurisdiction.! 

Vircinta.—Book accounts are not evidence of debts in this 
state; though they were so formerly. This statement we find 
in the work of Mr. Griffith.? 

The following decisions have at different times been made 
upon the subject in Virginia :— 

The oath and books of the plaintiff are in no case admissible 
to charge the defendant with goods by his order, to a third 
person, unless the order be otherwise proved. 

An account book, in the hand-writing of, and kept bya clerk 
who is since dead, is proper evidence, on those facts being 
proved.4 But an entry in the plaintiff’s books, made by his 
clerk, who is not now to be found, together with the plaintiff’s 
oath to ascertain the quantity, is not sufficient to charge the 
defendant with goods delivered for safe keefiing, to the master 
of the defendant’s vessel; there being no evidence that such 


14 Annual Reg. 942. 23 Id. 362. 
® Kerr & Co, v. Love, 1 Wash.172. * Lewis, Exr. v. Norton, 1 Wash.76. 
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goods came to the hands of the defendant.!' An entry in the 
books of an administrator by his clerk or agent, of money paid 
over to the guardian of the distributees, was admitted, under 
all the circumstances of the case, as evidence to charge the guar- 
dian, the administrator and his clerk being both dead, and the 
clerk’s handwriting proved.? 

The books of account of a party ought to be taken all together; 
therefore, credits ought not to be collected from them to charge 
him, without admitting the debts charged therein. 

NortH Caroiina.—Books of account (dy act of 1756, c. 4) 
are to be received as evidence for goods sold, or services per- 
formed, for all charges within two years, on oath of plaintiff 
that the account is just, and he cannot otherwise prove the de- 
livery, kc. And so for executors or administrators, on oath 
of their belief, &c., and that they cannot otherwise prove the 
account. 

A cofy from the book is to be received, unless the defendant, 
at joining issue, requires the original book to be produced ; 
and the like rule holds between executors and administrators, 
where both the original parties are deceased, the executor or 
administrator being plaintiff, making oath as aforesaid. But 
no such oath is allowed, to prove any article or articles, the 
amount of which exceeds £30 proc. ‘The defendant is allowed 
the liberty of contesting the justice of the account, by any law- 
ful evidence in his power. 

No book account is admitted upon any evidence, for goods 
sold, or services done, &c., but within five years before suit 
brought, except in cases of persons out of the government, or 
where the account is settled and signed.4 

Sourn Caroiina.—The book containing the original entries, 
is received as evidence, when accompanied with the supple- 
tory evidence of the oath of the farty, clerk, or other person 
making the entries, verifying the same.§ 

Grorcia.—Merchants’ books containing the original entries, 

4 Kerr & Co. vy. Love, 1 Wash. 172. 

£ Brown vy. Brown’s Adm’x., 2 Wash. 151. 

* Waggoner v. Gray’s Administrators, 2 Har. & M‘H, 603. 

*3 An. Law Reg. 224. 

*4 Ibid. 864. The act of Jac. 1. c. 12, is adopted. (Pub. L. 74.) See 


also Pub. L. 116, s. 10. If these acts are not repealed or altered, they are 
important on this subject.—Ibid 
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with proof of delivery of the articles by the clerk, or if he be 
dead, of his hand-writing, are evidence. If there be no clerk, 
then on proof of that fact, inspection of the books, and the 
reputation of the merchant for keeping correct accounts, they 
are evidence for goods sold, but not for cash charges. 

Oxn1to.—On all books of account of not more than eighteen 
months standing, the party himself may be examined under 
oath respecting them; of which testimony the jury are to 
judge. Under the statute containing this provision, the courts 
hold, that the time limited is to be calculated from the date of 
the last charge; and that all kinds of books of account are 
admissible with the party’s oath.? 

Kentucky.—Books of account are not evidence of debt, 
otherwise than as in England. 

TENNESSEE.—(Vid. North Carolina, as to the law previous to 
1819.) By act of 1819—on any suit upon an account coming 
from another state with the affidavit of the plaintiff and the 
certificate of a justice annexed to said account, and the clerk’s 
certificate that heis an acting justice of the peace within his coun- 
ty, the justice of peace, or court before whom the suit is brought, 
shall enter judgment and issue execution on said account— 
unless the defendant shall on oath deny the justice of said ac- 
count. And by this act, defendants are permitted to prove 
their accounts (book accounts) when offered in set off, as plain- 
tiffs may do, that is by oath.¢ 

A.aBAMA.—Book accounts are not evidence in this state.5 

Inprana.—Book accounts are not evidence.® 

Ini1no1s.—Charges on book, with the oath of the party, are 
evidence.” 

Mississipp1.—Books are not, in any case, admissible. The 
several items of the account, must be proved by the clerk, or 
the person who made the entries and delivered the articles.® 

Missovuri.—The common law is followed in Missouri.? 

Lovuisiana.—Book accounts are not evidence in this state.!° 


* 3 An. Law Reg, 445. * 3 Id. 403. 8 41d. 1139, 
* 4 1d. 796, ® 41d. 585. 6 31d. 467. 
7 3 Id. 423. ® 4 Id. 670. 9 41d. 627. 
© 4 Id. 696. 


VOL, IlI.—=NO, VIII. 35 
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MRS. MACAULAY’S DEFENCE OF LITERARY PRO- 
PERTY. 


A Modest Plea for the Property of Copy-Right. By Catharine Macaulay. 
London, 1774. 


Things which have lost the charm of novelty to one gene- 
ration, often afford it to another; and we should not deem it 
at all surprising, if there were at this day many persons in the 
United States, who have not been aware that Mrs. Macaulay 
has been an able advocate for the interests of literature ; though 
they may have known her to be one of its bright ornaments. 
Her “ Modest Plea” (as she has been pleased to term it,) for 
the neglected rights of authors, having been thrown by good 
fortune into our hands, we shall attempt to give some idea of 
its merits. 

The authoress does not pretend, in her plea for the proper- 
ty of copyright, to give any scientific explanation of the nature 
of literary property ; nor has she indulged in any philosophical 
researches into the grounds on which the rights of authors rest. 
The subject is, however, treated with much good sense, and 
rectitude of sentiment. She endeavours to refute the strange 
idea of Lord Camden, that authors can “ laugh and grow fat” 
upon mere glory ; to convince the world, that it is not be- 
neath their dignity to listen to the solicitations of nature; and 
that they are not the less likely either to covet fame, or to de- 
serve it, because they at the same time cannot exist without 
their daily food. 


“ Authors, it seems, are beings of a very high order, and in- 
finitely above the low considerations of the useful, the conve- 
nient, and the necessary ! 


Incessantly they toil, to instruct and please mankind, 
With studies pale, with midnight vigils blind ; 
Though thanked by few, rew arded yet by none, 
Content to appeal to Fame’s superior throne; 

Let but the goddess the just prize bestow,— 

For Fame is all that authors ask below! 


These are undoubtedly fine sentiments; but alas! the love of 
filthy lucre, or the cravings of nature, will sometimes prevail, 
even over the refinements of genius and science! There are 
some low-minded geniuses, w ho will be apt to think they may, 
with as little degradation to character, traffic with a bookseller 
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for the purchase of their mental harvest, as opulent landhold- 
ers may traffic with monopolizers in grain and cattle for the 
sale of the more substantial product of their lands. They will 
be apt to consider that literary merit will not purchase a should- 
er of mutton, or prevail with sordid butchers and bakers to 
abate one farthing in the pound of the exorbitant price which 
meat and bread at thistime bear; the brewer, the linen draper, 
the hosier, &c., will all think their ignorance in letters an ex- 
cuse for extorting, for the mere necessaries of life, sums which 
the wretched author has not*wherewithal to pay; and it is to 
be doubted, if a sheriff’s officer, when a cast of his office is 
necessary to conduct the self-denying philosopher to the last 
scene of his gloru, it is to be doubted, I say, whether he will 
abate one tittle of his accustomary extortions. These are evils 
which the sublime flights of poetic fancy do not always soar 
above.” 

Mrs. Macaulay shows that the most celebrated geniuses have 
been alive to those motives which govern mankind in general; 
and she remarks that Shakspeare wrote plays upon the single 
motive of filling the house; that Bacon gained his fortune and 
title by prostituting his admired talents to the interests of an 
arbitrary court; that Locke, living at the time when the rights 
of nature and the interests of the sovereign were supposed to 
be inseparable, did not go without his reward; and that New- 
ton was gratified with a place and pension. She then proceeds 
to answer the objections which had been urged against secur- 
ing literary property in the House of Lords, particularly by 
Lord Camden. To the objection, that if perpetual property 
in copy was granted, booksellers would set their own price 
upon their publications, and print them in what manner they 
please; she replies: 

“It is the true interest of the proprietor of every copy, to 
sell off at the most moderate price, as many editions, as with 
all his art and industry he can dispose of. “ Is the edition near 
sold?” is the eager question of every author to his bookseller. 
And suppose the proprietor of a valuable copy should, on mis- 
taken grounds of interest, be led to keep up the price of his 
work, by giving none but expensive editions to the public: 
that public, according to what the noble Lord observed, on 
another occasion, may have recourse to the unlimited power of 
printing editions of English authors, claimed by the Irish and 
Americans. But booksellers, in these times, understand their 
interests better than to give very bad editions of authors. We 
have in general, better paper, better print, and more elegant 
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editions of English authors, than I believe were ever known 
since literature flourished in England; and in regard to mo- 
derateness of price, books in these times, when every commo- 
dity, every material in the way of trade pays such a high 
tax to the government; books, I say, are the cheapest articles 
sold. This is so notorious a truth to those enlightened, gener- 
ous, and ingenious individuals, who understand the use of li- 
terature, and respect learned and ingenious persons, that they 
lament that frivolous taste, which is so generally prevailing, 
as to occasion both sexes to give with pleasure, to see a farci- 
cal representation on the stage, or to revel at a masquerade, 
double, treble, and in the last instance, often above ten times 


the sum, which they grudge to bestow on an important 
book.” 


On the important question, whether laying open literary pro- 
perty be advantageous or disadvantageous to the state of litera- 
ture, the authoress says: 


“This question, I think, is easily answered, that it will not 
only be disadvantageous, but ruinous to the state of literature. 
If literary property becomes common, we can have but two 
kinds of authors, men in opulence and men in dependence. 

“The Romans, even in their degenerate days, had that high 
sense of merit in general, and of services rendered to the pub- 
lic, that, according to Pliny, and other writers, in proportion 
to a man’s character for literary abilities and virtues, in pro- 
portion to his power of rendering himself useful to his country 
and fellow-citizens, and in proportion to his exertion of this 
power, he was sure of meeting from the generous hands of in- 
dividuals an equal reward. 

“ Pliny, if 1 remember right, in speaking of his own success 
in life, and that of one of his cotemporaries, mentions the leav- 
ing legacies to learned and good men, as a practice common 
and familiar. We were of the same age, said he, we entered 
into life together, and we had the same number of legacies be- 
queathed us. This being the custom among the Romans, with 
what ardor must it inspire every youthful breast, to deserve 
such grateful, such useful returns of bounty? But alas! there 
never was any thing Roman in the character and conduct of 
the English people! When did ever an Englishman grow rich 
from the real services he had rendered his country? No! 
Gothic institutions have, from the first establishment of our 
ancestors in these parts, tainted the minds of their posterity 
with such a leaven of the corruptest kind of selfishness, that an 
Englishman persuades himself he is acting with propriety 
when he bequeaths the whole of his estate to a blockhead 
whom he despises in the fiftieth degree of relationship, though 
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he leaves behind him many worthy ingenious friends, whom a 
small legacy would help out of very intricate circumstances 

“If there is ever any money left in this country, out of the 
channel’of relationship, the instances are rare: they are com- 
monly returns for servile compliances with the will of the 
benefactor; or else the economical bequester once for all pays 
for a seat among the mansions of the blessed, those sums to 
hospitals and public charities, which he denied to the starving 
poor, whilst he preserved any power of self-gratification. 

* That watchful guard, selfishness, isa never failing check to 
any generous sally of the mind, or to any benevolent inclina- 
tion in the human breast; and the means of obtaining wealth 
from the good opinion of his country or his friends becomes thus 
barred from a man, whom fortune has denied to favour, yet of 
merit, of genius, and of virtue, sufficient to instruct and enlight- 
en mankind. If sucha man is deprived of the necessary lucra- 
tive advantage by the right of property in his own writings, is 
he to starve, or live in penury, whilst he is exerting, perhaps 
vain endeavours to serve a people who do not desire his ser- 
vices? Supposing this man has a wife and children, ought he, 
for the mere whistling of a name, to exert those talents in 
literary compositions, which were much better employed in 
some mechanical business, or some trade, that would support 
his family? Will not such aman,if he has the tender feelings 
of a husband and a father,—if indeed, he has the conscience of 
a religious or a moral man, will he not check every incentive 
arising from vanity, which would tempt him, for the purchase 
of an ill bought fame, to expose to poverty and contempt those 
who, by the law of religion and nature, he is bound to cherish 
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and protect! 


Mrs. Macaulay fears, from the then temper of the times, that 
itis from defendent writers alone that all future instruction is, 
to be expected ; that the only instruction which is to be afford- 
ed to the world, will fall from a venal pen. She concludes 
with an expression of her persuasion, that when that “ learned 
and excellent nobleman,’ Lord seaaytrtons (who was the great 
leading opposer of the bookseller’s bill) should consider the 
important subject, in all its extensive bearings, he would be 
the first to move for a bill to relieve the holders of copyright 
from the inconvenience under which they then laboured; to 
settle the lucrative advantage of authors derivable from their 
writings on a permanent footing; and thus encourage useful 
literature by rendering it convenient to the circumstances of 
men of independent tempers, to employ their literary qualifi- 
cations in the service of their country. 7 
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We are happy to observe that the opinions entertained and so 
well expressed, by this female defender of the rights of authors, 
are gaining favour in the United States. That the indifference 
to literary labour and merit, which has notoriously long prevail- 
ed in the United States (we mean in comparison with other na- 
tions) is yielding to the liberality and good sense of the age, 
we have the best evidence in the success of Mr. Verplanck’s 
bill at the last session of Congress. Though we think there 
is still room for improvement in our law of copy-right, yet 
we are always in favour of the principle of a gradual change; 
and we consider that much praise is due to Mr. Verplanck and 
his co-adjutors for the reform which by their means has been 
recently effected. 


ne ee eee 


BIOGRAPHICAL SKETCH OF JUDGE M’LEAN, 


We are always happy to have it in our power, and have 
used no small endeavours, to lay before our readers, sketches 
of eminent American lawyers, who have reached by their 
learning, integrity, and perseverance the highest honors of the 
state. We are therefore gratified in being able to insert in our 
journal the following biographical sketch of the life and char- 
acter of the Hon. John M’Lean, who was recently appointed 
one of the judges of the Supreme Court of the United States. 
We have taken it from the Baltimore Patriot, which paper has 


‘been obligingly forwarded to us by one to whom we have before 


been indebted for similar favors. We have been assured, from 
the best source, that the statements it contains may be relied on. 


John M’Lean was born in Somerset county, in the State of 
New Jersey, on the 11th of March, 1785. During his child- 
hood, his father removed to the vicinity of Lexington, where 
he remained until he purchased a tract of land in the Miami 
country, which he first occupied in 1797. He continues to 
reside on the same farm, now, by the rapid progress of im- 
provement, brought within the limits of the noble state of Ohio. 
The respectable and adventurous pioneer on the verge of civili- 
zation, who encountered so long since the perils of the western 
wilderness, was far from being affluent, and his restricted pecu- 
niary means prevented him from conferring on his sons the 
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advantages of a classical education, even if there had been 
seminaries for imparting such instructions in those remote 
settlements. They could only partake of rudimental education 
to be derived from the common schools in the country, in 
which, however, Join distinguished himself for proficiency, 
from the earliest period of his career: He always occupied the 
first place in his class, and as a pupil was noticed for the steadi- 
ness of purpose which has so strongly marked his subsequent 
life. 

He continued on his father’s farm, engaged in the invigora- 
ting and interesting labors of a husbandman, until 1802, when 
animated by a laudable desire of enlarging the store of his 
knowledge, he left his paternal roof and fields, and commenced 
the study of the Latin language, and other branches of liberal 
learning, under the protection of two gentlemen of the neigh- 
bourhood, well qualified to superintend his literary inquiries. 

In 1804 he entered the office of Gen. Cano, the clerk of the 
courts held in Cincinnati, and during three years in this capa- 
city, he availed himself of every opportunity of improvement. 
It was then, too, that he began the study of the law, under the 
guidance of the late Arthur St. Clair, son of the honorable, 
though unfortunate general of the same name, a gentleman of 
great legal attainments, and eminent for the possession of those 
qualities of the heart which adorn human nature. Sensible 
that the means of acquiring knowledge had been restricted in 
the first part of his life, and that uncontrollable circumstances 
had embarrassed his advancement, young M’Lean now resolved 
to achieve all that untiring diligence could accomplish, to place 
himself on an equality, in point of information, with those 
whose previous opportunities had been superior to his own. 
He consequently imposed upon himself very rigid tasks of 
mental application, even limiting his hours of sleep to the 
smallest demands of nature, that no time might be needlessly 
abstracted from the primary effort to fit himself for all the 
duties of life. His assiduity was well rewarded, for in 1807 
he began to practise the law. At that time several gentlemen 
of much reputation were at the bar to which he was admitted, 
and Mr. M’Lean soon gained a high standing, and with it, 
extensive business, both which he maintained amidst powerful 
competitors. 

Public attention and popular regard could not feil to be di- 
rected towards the unusually rapid advancement of a man who 
by his own unassisted powers, rose every day in their view with 
solid strength, and was, as they say, thus preparing for useful- 
ness to his country. 

In 1812, at the age of 27 years, he was selected as a candi- 
date for Congress in the district where he lived, which in- 
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cluded Cincinnati, and was elected, by a majority of more than 
double the number of votes given to two other citizens, who 
were supported against him. He took his seat in the great 
council of the nation, in the summer session, succeeding the 
declaration of war. It was the era of deep interest, demanding 
great wisdom and energy in the conduct of public affairs. <A 
system of revenue was adopted, and various other subjects of 
much moment were acted upon at that crisis. Mr. M’Lean 
was young and comparatively inexperienced, and manifested 
his prudence and good sense by avoiding debate, preferring to 
improve himself by listening to the arguments of mature 
statesmen, whilst he uniformly gave a firm support to the war 
by his vote, among the tried republicans of that eventful day. 
He was not, however, long a silent observer of the concerns of 
Congress; his active and patriotic mind soon entered into the 
efficient service of the representative station. He brought for- 
ward and supported with success, a bill to compensate those who 
lost their property which was employed in the public service at 
Detroit. This gave additional force to his already well earned 
popularity in his own district. He was the author of the 
measure which placed the widows of officers and soldiers who 
fell in their country’s battles on the half-pay pension list five 
years. The benefits of this humane act were extensively felt 
by a class of persons whose bereaved condition deeply excited 
the public sympathies; and the zeal with which he urged its 
adoption, shed new lustre over the character of its projector. 
Such offices of mercy win the hearts of a generous people, for 
it will be an enduring truth that 


“No radiant pearl which crested fortune wears, 
Nor gems that twinkling hang from beauty’s ears, 
Nor the bright stars which night’s blue arch adorn, 
Nor rising suns that gild the vernal morn, 

Shine with such lustre as the tear that breaks 

For others’ woe, down virtue’s manly cheeks.” 


He now began to feel the responsibility of his calling, and 
to perceive with modest pleasure the consideration which was 
awarded to his opinions, and Mr. M’Lean thenceforward took 
a prominent position in the discussion on the policy of the 
war, and in favor of its vigorous prosecution, supporting the 
administration with great firmness and eloquence. He was a 
member of the committee on “ foreign relations,” and also of 
“ fublic lands,’ and having much more local business of his 
constituents to transact, which was incident to the state of the 
conflict with Great Britain, his whole time, and the powers of 
his mind were given to the public service at Washington. 

His first period of duty in the House of Representatives 
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having closed, he was re-elected by the unanimous vote of his 
district, and such was his popularity, that no one was named 
as his opponent. It is moreover, a strong and honorable fact, 
and one which can but seldom be adduced in reference to objects 
of elective favor, that against Mr. M’Lean, not the slightest 
censure ever appeared, either concerning his public or private 
conduct. Returned again, he was actively engaged in the 
business of the house, and was justly ranked among the ablest 
members of that body. During the session of the legislature 
of Ohio, in 1814—15, he was strongly solicited to become a 
candidate for the Senate of the Union, but he declined the 
honor intended him, partly on account of his age, but mainly 
because he much preferred the House of Representatives. At 
the next session of the Ohio legislature, he yielded to the 
wishes of his friends, and was unanimously elected Judge of 
the Supreme Court of that State. He left Congress with re- 
gret, but the wants of an increasing family imposed duties 
which he could not forego; the most exemplary economy did 
not enable him to meet their wants with the pay which he 
received as a I’ederal Representative. 

During six years, he discharged the arduous and responsible 
office of Supreme Judge, in such a manner as to add to his 
already rich and honest fame. In the autumn of 1822, Judge 
M’Lean, without his solicitation or knowledge, was appointed 
by President Monroe, Commissioner of the Land Office, which 
station he was induced to accept after much consideration. 

On the Ist of July following, by the same discerning Chief 
Magistrate, he was selected for the difficult place of Postmaster 
General, a department which, at that time, was overwhelmed 
with debt, and destitute of the least inducement, short of a 
sense of duty, and a confidence in the patriotism of the people, 
for any to encounter the herculean task of reorganization, or 
to attempt to render it solvent. Judge M’Lean, however, did 
not rely in vain upon the hope that if he endeavored to sustain 
himself, the people would yield him their support. Neither 
were they disappointed. He entered at once upon his task, 
with the unfailing stock of moral courage and industry, that 
were his best aids, superadded to the confidence of his fellow- 
citizens; and the nation need not be told in detail what were the 
results of his vast labors. 

The three years preceding his appointment the receipts of 
the department fell short of the expenditures 262,821 dollars, 
and for the year immediately preceding, 55,540 dollars. He 
remained in office until 1829, during which period he increased 
the annual revenue more than half a million of dollars, and 
nearly doubled the stage transportation of the mail throughout 
the United States. No officer of our Government ever devoted 
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himself more faithfully to his duties, and very few individuals 
are capable of undergoing the amount of labor to which he 
subjected himself. His maxim was, that nothing should be 
considered finished, whilst any thing remained undone. A deep 
and lasting impression was made upon the whole country, by 
his renovation of this vitally important branch of the govern- 
ment. He continued to exercise the functions of Post Master 
General, during the administration of Mr. Adams, whose elec- 
tion he did not promote. On the choice of *Gen. Jackson, he 
was appointed one of the Judges of the Supreme Court of the 
United States, a station which he now fills with equal dignity, 
ability and purity. 

A review of Judge M’Lean’s career and public services, must 
lead irresistibly to the conclusion, that he is endowed with 
qualities of mind of a high order, such as render him fit for 
the most elevated post in the gift of the people of this happy 
Union. This most estimable man is a republican by nature, 
and by education. He acts under no disguise. Frank and 
courteous in his manner, no one who approaches him can with- 
hold from him his confidence; and his lofty moral tone, and 
unyielding firmness, will not fail to fix the most favorable im- 
pression of his character. He has studied human nature in the 
school of experience. Never having been separated from the 
people by his condition in life, his sympathies mingle with 
theirs. In this respect he is in practice, what many are only by 
profession. No man was ever less influenced by selfish con- 
siderations; in every relation, public and private, to do that 
which is right, regardless of consequences, appears to have 
been his grand aim. Many facts might be adduced to illus- 
trate this fine trait of his character, but such minutiz need not 
be resorted to. In a letter to one of his friends, written many 
years ago, Judge M’Lean thus speaks of the means of the then 
existing cabinet to maintain the good will of the people: 
“ Patronage,” says he, “ yields a powerful influence only when 
it is properly used. ‘The moral force arising from a deep con- 
viction in the public mind, that patronage is employed with a 
single eye to public interest, will be overwhelming. It will 
enlist on the side of the administration the feelings of every 
good man. To embody such a power, time is requisite. Its 
growth may be slow, but it will be sure. The administration 
must lay the foundation on its acts, and then build the super- 
structure. It must win its way to the public confidence, not 
by blazoning the characters and high qualifications of the in- 
cumbents, but by the series of public measures which shall 
afford convincing evidence, that the powers conferred, are faith- 
fully exercised for the common benefit. If, in such a course, 
there be a failure, nothing but office is lost—character, honor, 
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and every thing which a high minded man can value are pre- ne 
served.” 

Judge M’Lean’s sentiments on the great questions which 
have arisen in the progress of our government, have never been f 
concealed, though, excepting when his congressional duty re- ie 
quired the development of his opinions, he has not sought in- 
trusively to volunteer either political doctrines or arguments | 
in defence of them, before the people. It is due to him here 
to remark, that his attachment to the Union has ever been 
4 ardeut—that whilst he approves of the judicious protection of : 

a our manufactures, he by no means regards as wise or just, any Oe 
a measures which will sacrifice the other great interests of com- Be 
merce and agriculture. He is a friend of internal improvement Ft 
and contemplates an independent judiciary as a mighty bulwark | 
of protection, alike for the rights of the States, the integrity 
of the federal system, and for the preservation of the property 
and liberties of the people. ie 
Such is an imperfect portrait of John M’Lean, in a public 3 
4 aspect. Let us for a moment approach near gnough to exa- 
mine his more private character, for it will bear the test of the 
severest scrutiny. How then does he appear in his domestic E 
relations. The faithful husband, the affectionate father, the Fi 
kind neighbour, the generous friend, the unostentatious bene- . 
factor of the poor, the just man—all the fruit of those princi- Hi 
ples which establish his claim without austerity or pretension, | 
to the ennobling designation of a Christian. . 


MEDICAL JURISPRUDENCE.—POISONING. 
Fi No. IV. 


Asasupplementtoourformernumbers on this subject, we now ' 
propose to record the recent and remarkable case of M. Charles f 
Bouquet, which it is said has recently occupied the attention 
of every circle of society,in Paris. This individual, it appears, . 
in 1799, married a lady of great respectability, from whom he 
was soon afterwards divorced; and from that period led a life I 


of dissipation, and became embarrassed in his affairs. The 

: following detail of the facts connected with this trial, is from 

is a number of the New-York Albion. Be 
i “In 1824, he became connected in business with a M. Le- | 
; court, whose sister had considerable expectations from her fi 


brother: allured by these prospects, Bouquet married her, but 
Lecourt having been unfortunate in his speculations, was una- 
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ble to give his sister any fortune. On the 25th of August, im- 
mediately succeeding his marriage, he set out with his wife on 
a journey to Nogent-sur-Seine ; here they alighted at the house 
of a M. Fruge, who happening to be out at the time, kept them 
wailing two hours, during which time Madame Bouquet partook 
of some refreshment; she had also eaten a dowil/on at an inn at 
which they had stopped ez route; in the evening Madame Bou- 
quet was taken ill with a violent cholic, which continued to in- 
crease until the SOth, when she expired, exclaiming that she 
was poisoned, and attributing her death to the dowilion which 
she had eaten, and which she supposed to have been prepared 
in a copper vessel. It does not appear whether her husband 
partook of these refreshments or not, but at any rate he was 
not affected. The bad character of Bouquet, added to the pe- 
cuniary disappointment which he was known to have suffered 
respecting his wife’s fortune, was more than sufficient to attach 
suspicion to him, and the body was opened by the direction of 
Government; nothing, however, appeared which could strength- 
en the supposition of his guilt, and he was set at liberty. After 
the expiration of a few months he began to look about fora 
new matrimonial connection ; but such was the notoriety of his 
character, that none of his offers were accepted, until, in July 
1827, a Mademoiselle Duperray was induced to give him her 
hand. It does not appear with exactness what was her fortune, 
but it is certain that a sum of twelve thousand francs was, by 
the marriage contract, limited to Bouquet in the event of the 
death of his wife without issue. In March 1828, Madame Bou- 
quet was delivered of a son who appeared healthy and strong 
until the end of May, when an extraordinary alteration took 
place in him; he was seized with violent cholics and fits of 
vomiting, in one of which (during the absence of his mother) 
he threw up substances of a singular and unusual nature, and 
amongst them two pins. Bouquet removed the linen soil- 
ed by these ejections, and forbade the servants to mention them 
to his wife. In the month of May, Dr. Bezains ordered the 
child to be removed into the country where his health rapidly 
improved; but, on being sent for to Paris by his parents, the 
same symptoms immediately re-appeared, and continued until 
December, when the infant died. ‘The mother wished the bo- 
dy to be examined, and the father joined apparently in the wish, 
but privately forbade any dissection, on the pretext that should 
any more pins be found, the circumstance might occasion un- 
easiness to his wife, as she might think it the result of some 
negligence on her part. A dissection was, however, ordered 
by the authorities, and M. Bouquet’s impressions appeared 
perfectly well founded, as two more pins were found in the body, 
and Dr. Bezains stated that he also perceived every appearance 
of the aid of poison having been invoked to render the destruc- 







































52 EF i OR 




































1831. ] Medical Jurisprudence—Poisoning. 287 


tion of the little victim more certain. No proceedings, how- 
ever, appear to have been instituted, and the mother seems to 
have had no suspicion of the facts. Her health, always deli- 
cate, declined rapidly after the death of her infant, but the 
symptoms of her illness were of the most uncommon nature ; 
violent vomitings, intense pains in the stomach, a constant 
thirst, and other similar affections, occasioned the greatest 
alarm, and gave rise to the most painful suspicions in the minds 
of her medical attendants, more particularly as it was always 
immediately after she had taken medicines or food prepared 
by her husband that the symptoms displayed themselves with 
the greatest violence. They enjoined her strictly to preserve 
for their inspection what came from her during these attacks, 
but their injunctions were always eluded. At length, on the 
4th of May, 1819, Madame Bouquet sent for Dr. Rique, who 
together with Dr. Bezains had attended her during her illness, 
and having received him in a half distracted state, revealed to 
him that the preceding night her husband had presented her 
with a cup of ¢tisane, whic h he begged her to drink ; that while 
she was kissing the hand with which he presented it to her, 
she observed him with the other hand pour something into the 
cup; that she then begged her husband to leave the tisane by 
her side, and that she would drink it presently; he did so, and 
left the room; she immediately saw something white floating 
on the liquid, which she took out and putinto the saucer! that 
her husband, on returning to her room the next morning, and 
seeing her tranquil, asked with a frightened air, what she had 
done with the tisane ; she replied, that thinking the cup did not 
look clean, she had thrown it out of the window; that this reply 
apparently tranquillized him, and opening his desk, he took 
from it a small packet wrapped up in white paper, which he 
put into his pocket, and then went off to Versailles. Madame 
Bouquet then delivered to Dr. Rique the white substance 
which she had preserved in the saucer, which he immediately 
ascertained to be arsenic; she ulso gave him a phial contain- 
ing the remains of a potion which he had prescribed, but which 
her husband had procured for her, and of which she had taken 
a few spoonfuls which had produced violent vomitings, an effect 
directly contrary to that intended by the physician. On hear- 
ing these atrocious details, Dr. Rique advised Madame Bouquet 
to retire to the Maison de Santé of Dr. Blanche at Montmartre, 
which she accordingly did. On Bouquet’s return home he 
learnt where his wife had taken refuge, and immediately wrote 
her a letter begging for an interview, which took place in pri- 
vate on the 6th of May. In this interview he appears to have 
had sufficient influence over the affections of his wife to induce 
her to resolve to save him if possible; and accordingly, cn the 
same day, she wrote to Drs, Rique and Bezains, begging them 
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not to enter into any particulars with Dr, Blanche, as to the 
nature or cause of her illness. On the 7th of May, Dr. Bezains 
saw her at Montmartre, in the presence of Dr. Blanche, when 
she repeated all she had eetore told Dr. Rique, but added that 
she had determined to save her husband, who had agreed, on 
those conditions, to separate himself from her, and to secure to 
her 40,000 francs. This statement she repeated the next day, 
adding that, in order to silence suspicions, she had resolved to 
return to Paris to her husband’s house, and would even, if ne- 
cessary, accompany him as far as Calais. On her return to 
Paris she gave each of the physicians a letter, retracting all 
her accusations and suspicions against her husband, of which 
letter she sent a copy to Bouquet, which was found among his 
papers, inclosed in an envelope containing these words, “I send 
you (je Venvoie) a copy of the letter which I have written to 
Messrs. Rique and Bezains, of which you have (tu as) need to 
enable you to regain esteem and friendship.’ * The following 
night Bouquet was taken into custody in consequence of the 
disclosures made to the authorities by the two physicians: 
when taken, a passport for Italy was found in his possession. 
A subsequent analysis proved that both the saucer and phial 
above-mentioned contained poison. Madame Bouquet then as- 
serted, that, several months before, some arsenic for the rats 
had been placed by mistake in a closet where it had become 
mixed with the sugar, and found its way into the sugar-basin 
from which the tisane was sweetened: but on analysing the 
contents of the basin, not the slightest trace of poison was dis- 
covered ; in addition to which, all the family had used the same 
sugar without any evil effects resulting. Asa motive for the 
attempt on his wife’s life, and for the gradual manner in which 
it was to be carried into effect, it is stated, that a short time 
before, Bouquet had insured his wife’s life fur 20,000 francs ; 

this assurance had only been completed in the month of April, 
1829. A treaty for the assurance of the life of hisinfant daughter, 
Caroiine, was also in progress, but had not been completed. 
The “ acte d’accusation”’ then concludes in the following terms: 
“Thus the prisoner, from the commencement of his career, 
censured in his public capacity; branded in his private life with 
a sentence of divorce pronounced against him; making his 
avarice and his libertinism by turns the panders to his pleasures; 
speculating in every thing, in marriage as in debauchery, con- 
tracts a second union, which is soon broken by a violent death 
which excites in every one, even in the wife herself, the suspi- 
cion that she is poisoned ; having then exhausted all the chan- 
ces of the gaming-table, and all the calculations of usury, he 
arrives, by a thousand stratagems, to a third marriage; this 
union is soon followed by scenes of horror—poison found in 
the beverage which he presents; his wife’s life insured for his 
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advantage, his daughter’s on the point of being so; and in ad- 
dition to these horrors, the tomb of his infant child is re-opened, 
that as father, as well as husband, he may appear equally guil- 
ty.—Such is Bouquet—such is his life—such are the accusa- 
tions from which he is to clear himself.”” The formal accusa- 
tion is then divided into the four separate heads, of having, in 
August 1824, administered poison to his second wife: 2d, of 
having, in 1828, occasioned the death of his infant child: 3 sd, 
of having, during the years 1828 and 1829, administered pol- 
son to his present wife: and, 4th, of having, on the 3d of May 
1829, offered to her a deadly poison. Sixty witnesses were 
summoned, for the prosecution, and twelve for the prisoner, 
amongst whom was his wife; her appearance excited the great- 
est interest. The first day was occupied in hearing the wit- 
nesses on the subject of the death of the second wife, which 
was detailed nearly in accordance with the indictment. The 
testimony of Dr. Bezains occupied nearly the whole of the se- 
cond day; the circumstances as detailed by him appeared to 
press even more hardly on the prisoner than as developed in 
the indictment ; the prisoner, however, imputed this to personal 
hostility felt towards him by the Doctor, in consequence of 
having been dismissed from his attendance on the child. The 
third day, Dr. Rique detailed at great length his conversations 
with Madame Bouquet, which were in strict accordance with 
the indictment; her accusations of her husband were most de- 
finite and minute: he also detailed some conversations which 
he had with the prisoner, in which he asserted his innocence 
and refused to take flight. He then repeated the circumstances 
under waich Madame Bouquet represented she had resolved to 
write a letter of retraction, and the letter itself was produced: 
it states that her own imprudence had caused the disaster, and 
that no one else was culpable; that any accusations she may 
have made against any one must be considered as the result of 
madness only. All the evidence of this witness was in strict 
conformity with the indictment. The remainder of this day 
was consumed in hearing evidence as to the general dissolute 
conduct of the prisoner, the proofs of the presence of poison in 
the substances analyzed, and other minor links in the chain of 
evidence. On the fourth day the case for the prosecution was 
closed, and some witnesses were examined for the defence, 
partly to establish a good character for the prisoner, and part- 
ly to prove that Madame Bouquet was in a state of delirium 
on the 3d and 4th of May, in which, however, they were whol- 
ly unsuccessful. ‘he fifth day presented a spectacle of the 
most intense interest ; an immense crowd besieged every avenue 
leading to the Palace de Justice as early as six o’clock in the 
morning, and the greatest difficulty was experienced in getting 
the counsel and officers to their posts. At the sitting of the 
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Court Madame Bouquet was introduced; all eyes were fixed 
on her ; she demanded to be heard as a witness for her husband: 
this was objected to by the prosecutor; and the Court, after 
some deliberation, decided that she could not be examined up- 
on oath, but that she was at liberty to state any circumstances 
she liked for the information of the Court and jury. She re- 
plied that she was too much agitated to make a collected state- 
ment, but begged the President to interrogate her as to the cir- 
cumstances which had brought her husband to the bar. He 
did so, and the examination lasted until past four o’clock. The 
witness appeared determined at every hazard to save her bus- 
band if possible, and her whole evidence declared that she had 
always experienced the greatest attention and affection from 
him; and that their domestic circle was “ un menage modele;” 
that her illness arose principally from her child’s death; that 
her intense mental suffering had produced partial paroxysms 
of insanity, and that she had not the slightest recollection of 
any thing that was stated to have passed with Dr. Rique. On 
being asked whether she had given that gentleman the saucer 
containing the poison, she replied, * No, never did I give any 
poison to M. Rique! my husband is innocent! I protest it in 
the face of all this assembly! I swear it before God! but I 
alone am culpable, ifever I have given utterance to such things! 
Yes, gentlemen, if M. Rique ever heard what he says he did, I 
am a horrible and detestable woman, for it is not true!’ Twice 
during the examination she was compelled to retire. On one 
occasion, the Court desired the medical men in attendance to 
assist her; but on M. Rique approaching, she repulsed him 
with every sign of horror. The three physicians who had been 
examined were again questioned, and persisted in the truth of 
every part of their former evidence. The audience of this:day 
terminated here, and the sixth commenced with the pleadings 
of the counsel on both sides; the speech of the Avocat-General 
concluded with these words :—“ The fact is proved; the cul- 
prit is before you; justice and society feel re-assured by the 
oath you have taken!’ An universal murmur appeared to re- 
prove these expressions, and the prisoner commented on them 
with indignation. The speech of M. Bouthe for the defence 
was eloquent and ingenious. The jury retired at midnight, 
and at half-past three this morning returned a verdict, acquit- 
ting the prisoner unanimously on the first three accusations, and 
stating that, on the last (that of poison administered on the 3d 
of May,) the voices were equally divided. This, by the French 
law, amounts to an acquittal, and the prisoner was accordingly 
set at liberty. Thus has terminated a trial which, both in its 
antecedent circumstances and the nature of the evidence, is al- 
most unparalleled in interest. It is unnecessary to say with which 
half of the jury the opinion of the public isin accordance ; but 
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the devoted affection of the unhappy Madame Bouquet cannot 
fail to enlist the sympathy of every heart in her behalf, and 
makes us almost rejoice at the result with which it has been 
attended. That the verdict is in direct contradiction with the 
evidence, is only part of the romance of the whole incident, 
which appears throughout more the offspring of the imagina- 
tion of a novelist or poet than an event of real life. ‘The prison- 
er isa man of rather pleasing physiognomy, and of mild and pre- 
possessing manners; at times he exhibited irrepressible marks 
of indignation, particularly during the first two days; but after- 
wards he contrived to restrain his feelings. On the verdict being 
pronounced he was perfectly unmoved, merely remarking with 
great sang-froid, “1 expected it: I was certain of it; it could 
not be otherwise; it was impossible to convict me:’’ and on 
being reminded that the veices were equally divided, he replied, 
“Yes, pardi, Calas and Sirven are both dead.”’” Madame Bou- 
quet was with great difficulty supported through the crowd by 
her friends. 


Digest of late Luglish Cases. 
EQUITY. 

ACCOMMODATION BILLS. 

Bills of exchange were accepted by A. for the accommodation 
of B.and C. B. being one of the executors of D., and as such 
having a large sum in his hands, which was deposited in a 
box in his possession, discounted such bills, by taking out 
of the box the requisite money, and placing the bills there 
instead : Held that B. could not so sever his character of co- 
executor of D. from his character of partner with C., as to 
prevent the executors of D. from being affected with notice 
of the transaction, and enable them to sue as endorsees, for 
a valuable consideration. ——— y. ddams, 1 Y. 117. 


EXECUTOR. 

An executor is not accountable for monies placed in the hands 
of persons similarly entrusted by the testator, although such 
persons are not bankers; an executor is not chargeable un- 
less he act from corrupt motives, or crassa negligentia. 
Lord Dorchester vy, Earl of Effingham, | Tam. 279. 

LANDLORD AND TENANT. 


Demise to A. for eighty years, at a yearly rent, and subject to 
the payment, in addition, of certain sums in the nature of 
fines; with a covenant that, in case the rents and fines should 


be punctually paid, the lessor would, at the end of the term, 
VOL. III.—NO. VILL. 37 
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renew the lease. A. assigned to B. part of the land for the 
residue of the term of eighty years, subject to the payment 
of a proportionate part of the rent, and of the sums to be 
paid as fines, but the proportion was not mentioned. C. af- 
terwards purchased of the lessor the reversion, subject to the 
lease; and, subsequently, all the premises comprised in the 
lease which had been assigned to B. After the purchase by 
C. one of the fines became due, but was not paid, and no 
proportion was demanded by C, from, or was paid B.: Held, 
that the double character of lessor and lessee represented by 
C. relieved B. from the strict performance of the covenants, 
and that the non-payment by him of a proportion of the 
fines was not such a breach of the covenant as to deprive 
him of his right to a renewed lease, and a demurrer for want 
of equity was overruled. Statham vy. The Trustees of the 
Liverpool Dock, 3 Y. & J. 565. 


POWER. 
1. A. gave a voluntary bond to B. in a certain sum, to be paid 


to B. “for the use of herself and childrenybut at her dis- 
posal.”” An error in the amount secured having been subse- 
quently discovered, a second bond was executed by A. con- 
ditioned for payment of a further sum to B. “for the use 
and benefit of herself and children only, in what proportion 
among the latter she might think proper to direct, but for 
no other use, purpose, or intent, whatsoever.” Held, that 
the obligor meant B. to have the interest of the money se- 
cured for her life, with a power of disposing of the capital 
among her children; that an exclusive appointment to two 
of them was void, and all of them took as tenants in com- 
mon. Fowler vy. Hunter, 3 Y. & J. 506. 

Notwithstanding the general rule, that an instrument must 
be construed by the provisions contained in it, and not by 
any thing dehors; it was held that the justice of the forego- 
ing case required the language of the second instrument 
should be kept in view in construing the first.--S. C. 
Where there is a power of appointment among the children 
and the appointment from any cause fails, the children take 
as tenants in common.—S. C. 


PRACTICE. 


Be 


9 
“« 


. A supplemental bill cannot be filed where subpoenas have 


On a bill for discovery and an injunction to stay proceedings 
at law, the injunction was granted until answer and further 
order. Upon motion pursuant to notice, on the part of the 
defendant in equity, before answer, and an undertaking by 
his counsel to admit, at the trial of the action at law, the 
facts upon which the plaintiff grounded the equity of his 
case, the injunction was dissolved. Fletcher v. Birch, 1 Y. 22. 
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not been issued on the original bill; the latter should be 
amended. Stewart v. Vicholls, 1 Yam. 307. 


PRINCIPAL AND SURETY. 


A. and B. his surety, gave C. a joint and several promissory 


note. C. having recovered in separate actions against A. and 
B., sued out execution against the latter, who paid the debt 
and costs. To a bill by the representative of B. against A. 
and C., for an assignment of the judgment obtained by C. 
against A., a general demurrer for want of equity was put in 
by A. The Court allowed the demurrer, on the ground that 
the point might possibly come before the court of law on 
pleading in scire facias, or in a proceeding by audita querela. 
Dowbiggin v. Bourne, 1 Y. 111., 


SPECIFIC DEVISE. 


A testator having given various pecuniary legacies, and de- 


vised certain specified lands, concluded thus: “I do hereby 
expressly charge and make liable my real and personal estate 
to and with the payment of the aforesaid several legacies.” 
The Lord Chief Baron Alexander, in his judgment in the 
court below, laid down, “that there was no difference be- 
tween a specific devise of a particular estate, and a residua- 
ry devise of real estate; and that a general charge of pecu- 
niary legacies upon real estate, as it would affect a residuary 
devise, so it would affect a property specifically devised ; 
real estates being, in their nature, specific devises; and if a 
legatee has aright to resort to the one, he has an equal right 
to resort to the other;” and he decreed that the lands in 
question were liable to the payment of the legacies on’a de- 
ficiency of personal assets. The house of lords, refusing to 
assent to the proposition laid down, reversed the judgment. 
Sponge, App., Shonge, Resp., 3 Bli. 84. 


SPECIFIC PERFORMANCE. 


1. In a suit for the specific performance of an agreement to ac- 


cept a lease, the Court being of opinion that the defendant had 
waived his right to a reference of the title, directed the mas- 
ter merely to settle and approve the lease. In the course of 
the enquiry for this purpose, circumstances were disclosed 
which showed that the plaintiff could make no valid title to 
the lease which he had undertaken to grant; but the master, 
nevertheless, approved of a lease: On exceptions to his re- 
port, the Court held that, notwithstanding the defendant’s 
waiver, yet, as it had come out collaterally, that the plaintiff 
could make no title, a specific performance could not be de- 
creed; and dismissed the bill, but, in consideration of the 
circumstances, without costs. Warren v. Richardson, 1 Y.1. 


2. A. having made two wills, the provisions in which caused 


great discontent among his children, they entered into an 
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agreement for the division of the property, with the inten- 
tion of submitting it to him for his approbation; this, how- 
ever, in consequence of his death on the following day, was 
not carried into effect. The personal property having been 
divided according to the agreement, a deed was executed, 
which J. S., one of the parties, understood to be for the pur- 
pose of carrying into effect the agreement, when, in fact, the 
two instruments differed materially. The Court notwith- 
standing it deals with family arrangements, refused to enforce 
the agreement, which was not to operate without the appro- 
bation of the testator; and also to execute the deed by which 
J. S. clearly intended to carry into effect the agreement.— 
Beastali vy. Swain, 1 Tam. 288. 

The defendants covenanted, within two years to procure the 
heir at law of K. L. to convey certain premises, or within 
that time to prefer a petition to the House of Lords for, and 
use their utmost endeavours to procure, an act of parliament 
for substituting some proper person to be a trustee of the 
premises in the stead of the heir, in case he could not be 
discovered, or there should be no heir, and the estate should 
have, in consequence, escheated. The master on reference, 
certified that he did not find that there was any heir at law. 
The Court decreed the defendants to permit their names to 
be used in an application to parliament for the necessary act, 
by petition or otherwise, as the master should appoint, in 
case the parties differed, and to pay the costs up to the time 
of the decree. Jrederick vy. Coxwell, 3 Y. & J. 514. 

Semble. The old law by which a husband was compella- 
ble to procure his wife to levy a fine according to his cove- 
nant, is now shaken. The Court will not decree an impcs- 
sibility.—S. C. 

STATUTE OF LIMITATIONS. 

A. and B., his wife, in 1757, joined in making a mortgage in 
fee of an estate belonging to the wife, and a fine was levied 
to the uses of that deed. In 1765, they conveyed the equity 
of redemption to the mortgagee, but the wife’s interest did 
not pass for want of a fine. ‘The wife died in 1780, and the 
husband in 1809; and in 1829, the persons claiming under 
the heir of the wife, filed a bill for redemption. A plea of 
the statute of limitations, 21 Jac. 1, c. 16, was overruled, 
without prejudice to the defendants using it as a defence in 
the answer... Ravald v. Russell, 1 Y. 9. 


UNSOUNDNESS OF MIND. 

Upon the trial of an ejectment against parties in possession un- 
der a deed, the question was, whether the deed was void on 
account of unsoundness of mind inthe grantor. The judge 
told the jury, that “ they were to decide, whether the party’ 
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was of unsound mind or not: that to constitute such un- 
soundness as should avoid a deed at law, the party executing 
must be incapable of understanding and acting in the ordi- 
nary affairs of life: that it was not necessary he should be 
without any glimmering of reason; and as one test of such 
incapacity, they were at liberty to consider whether he 
was capable of understanding what he did by executing the 
deed in question, when its general purport was fully explain- 
ed to him.” The judge having refused to tell the jury, that 
in order to avoid the deed at law, the unsoundness of mind 
must amount to ideocy, according to the strict legal defini- 
tion of an ideot, a bill of exceptions was tendered and seal- 
ed. Held, that this direction was right; and that the ob- 
jection that the direction Was too vague, indefinite, or gene- 
ral, could not then be taken. Such an objection should have 
been made at the trial and put on record. Hall, plaintiff, 
and Manning, defendant, (in error.) 3 Bligh. 1._ 


VOLUNTARY CONVEYANCE, 
A. having purchased a freehold house, and paid part of the 


purchase money, died intestate, leaving two daughters, his 
co-heiresses. ‘The remainder of the purchase money was 
afterwards paid by B. and C., the husbands of the daughters, 
and the premises conveyed to the latter as tenants in com- 
mon. By indenture in 1806, reciting the conveyance to the 
daughters, and that no part of the purchase money there 
represented as paid by B. and C. and their wives, was in 
fact paid by B. or his wife, but that the whole was the pro- 
per money of C. and his wife; and also reciting an assign- 
ment of the same date, of certain leaseholds to the separate 
use of the wife of B.,as her share of the intestate’s proper- 
ty ; a fine was covenanted to be levied to the use of C. in 
fee. ‘The fine was not levied, but C. continued in possession 
till his death in 1825. In 1823, a deed was executed, anda 
fine levied, by which the estate was settled upon C. for life, 
remainder to his wife for life, remainder to their children. 
A bill to set aside the last settlement as voluntary, and void 
as against the creditors of C., was dismissed. The fine le- 
vied was held to operate to the uses of the last deed, and not 
to that of 1806; the fact of its having been levied conusee, 
and in a different term, from the conusee and term mention- 
ed in the latter deed, was sufficient in itself to let in evidence 
of a new agreement, even if the second agreement were not 
of so high a character as the first. But the second being, 
like the first, under seal, would rescind the first, and lead the 
uses of the fine, even if there had been no variance between 
the covenant in the first deed and the fine. Houghton v, Tate, 
3Y. & J. 486. 
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WILL. 

A testator bequeathed certain stock to A. for life, and after her 
decease, to the grandchildren of the testator, share and share 
alike, if they were living at the time of A.’s decease; but 
they were not to receive any part till they arrived to the age 
of twenty-one; and if any one or all of them, should die 
under that age, the share of those so dying, he bequeathed 
to B. and C., share and share alike. Held, that the grand- 
children took vested interests at twenty-one, and on the death 
of one of them under that age, and in the lifetime of A., his 
share did not lapse, but went to Bb. and C. A. died in 1787, 
and the defendant (her executor,) having received the divi- 
dends of the share in dispute until 1804, when the fund was 
paid into court, without having invested any part of them, 
was decreed to pay interest up to that time. Goodchild vy. 
Fenton, SY. & J. 481. 


MR. CHITTY’S DIRECTIONS TO LAW STUDENTS. 


In a lecture delivered by Mr. Chitty, in Lincoln’s Inn Hall, 
in December 1814, he says :-— 


The student must labour to acquire a regular established 
system of legal knowledge, and not depend on accidental frag- 
ments and scraps. The study of the law is much less complex 
and difficult than has been represented. It will be proper to 
employ as much as ten hours daily in study, but of these, six 
hours are sufficient for law; the remaining four must be use- 
fully employed in general study, as it will promote habits of 
regular application. But the student must not flag, or become 
irregular in this course of study. The vacation, in particular, 
must be devoted to study, reserving the Zerms for acquiring 
practical knowledge. 

Mr. Chitty recommends common-placing, and refers to a 
method in North’s Life of Lord Keeper Guilbert, p. 20. The 
following are the books he recommends : 


I.—Preparatory Reading; 1. Blackstone’s Commentaries ; 
2. Woodeson’s Vinerian Lectures; 3. Sullivan’s Lectures; 4, Eu- 
nomus; 5. Brown’s Civil Law; 6. Hale’s History of the Com- 
mon Law. 

Il.—Reading with a view to Practice; 1. Butler’s Nisi Prius ; 
2. Espinasse’s Nisi Prius; 3. Selwin’s Do.; N. B. read Butler’s 
Nisi Prius, and the same heads in Espinasse and Selwyn con- 
currently, and after reading all the heads in Butler, with those 
in Espinasse and Selwyn, read the remaining heads in the lat- 
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ter work. Then proceed to particular branches of the law, as 
Rights of Persons, Holt, Starkie, and George on Slander: in- 
formation on other heads by retracing Blac kstone’ s Commenta- 
ries, 119 to 143; Buller’s N. P. 3 to 24, and Selwyn’s N. P."ti- 
tles Assault, Imprisonment, and Adultery; and read the ap- 
propriate titles in Bacon’s Abridgment and Comyn’s ae 

Ii].—Personal Property, and ‘Commercial Law; ; 1. Black- 
stone’s Commentaries, from chap, 23 to the end; Po well’s Law 
of Contracts; 2. Newland on Semmes : 3. Roberts on Frauds, 
104 to 240; 4, Jones’s Law of Bailments; 5. Bayley on Bills; 

. Chitty on do.; 7. Abbott’s Law of SI hipping ; ; 8. Park on In- 
surance; 9. Marshall on do.;.10. Chitty on Apprentices; 11. 
Watson i Partnership; 12. Paley’s Law of Principal and 
Agent; 13. Whittaker on Stoppage in Transitu and Liens; 14, 
Kyd on rd ards ; 15. Kyd on Corporations; 16. Toller’s Law 
of Executors; 17. 7. Roper on Legacies. 

IV .—Real Property, and Landlord and Tenant Law; 1. Black- 
stone’s Commentaries, 2 vol. to the end of chap. 23; 2.C ruise’s 
Digest; 3. C oke on Littleton, parts not obsolete; 4. Watkins 
on Copyholds ; 5 -W oodfall’s Law of Landlord and Tenant; 6. 
Roberts on I bind S, 241 to 287; 7. Gilbert’s Distresses, by Hunt; 
8. Bradby on Distresses; 9. Sugden’s Law of V endors and 
Purchasers; 10. Sanders on Uses and Trusts; 11. Preston on 
Estates, &c.; 12. Adams on Ejectment; Runnington on do. 

V Pleading ; 1. Blackstone’s Commentaries, vol. 3, ch. 8 to 
21; 2. Summary of Pleading ; 3. Lawes on do. ; 4. Chitty on do.; 
5. Saunders’ Reports and Notes. 

VI.—Evidence; 1. Peake’s Law of Evidence; 2. Gilbert’s do. 
old edit.; 3. Philipp’s do. 

Vil—P ractice of Common Law Courts; 1. Crompton’s In- 
troduction; 2. Tidd’s Practice with the Forms; S. Sellon and 
Impey, together with the Rules ; 4. Gilbert’s History of the Ex- 
chequer. 

VIII.—Criminal and Poor Laws; 1. Retrace 4 Blackstone’s 
Commentaries ; 2. Hale’s Pleas of the Crown ; 3. Hawkin’s do. ; 
4. East’s do.; 5. Forster’s Crown Law; 6. Hand’s Practice; 
7. Introduction to Crown Circuit Companion; 8, Nolan’s Poor 
Laws, examined with Bott. 

IX.—Equity Law, Pleadings and Practice; 1. Retrace 3 Black- 
stone’s Commentaries, ch. 27; 2. Fonblanque’s Treatise on 
Equity ; 3. Mitford’s Pleadings; 4. Newland’s Chancery 
Practice. 
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TABLES SHOWING THE COMPOSITION OF THE LE=- 
GISLATURES, PAY OF MEMBERS, &° IN THE 
STATES OF THE UNION, 


[From the Worcester County Republican. | 


Table showing the composition of the Legislatures and 
Population in 1830, of the twenty-four States of the Union. 





n ve Be © i 
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1 - <a - 5 a 
A ~ gs oe cS . 
q .. #° ; 
i Maine $0 150 170 399,462 ; 
bi New Hampshire 12 220 232 269,533 
i Massachusetts 40 *501 541 610,100 
i Vermont 12 212 22 280,665 
i Connecticut 21 207 228 297,711 
d Rhode Island 10 72 82 97,211 
H New York 3% 128 160 1,934,496 
i New Jersey 14 42 56 $20,779 
; Delaware 9 21 30 76,737 
M Pennsylvania 3° 100 133 1,330,034 
i Maryland 15 80 95 446,913 
a Virginia $2 134 166 1,186,297 
Hi North Carolina 62 130 192 738,470 
i i South Carolina 45 124 169 581,478 
A Georgia 76 140 216 5 16,567 
} i Alabama 22 72 94 809,216 
ae Tennessee 20 40 60 684,822 
at Kentucky 38 109 158 688,844 
zi Ohio 35 70 105 931,679 
| of 4 Illinois 18 36 54 157,575 
Bi Indiana 23 54 77 $41,555 
at Mississippi 1 36 AT 97,865 
He Missouri 15 42 57 137,437 
A | Louisiana 16 50 66 215,275 
et * Sometimes more or less. 
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Table showing the Population, Number of Members of the Le- 
gislature, and their pay for one month, of the several States 


of the Union. 


Maine 

New Hampshire 
Massachusetts 
Vermont 
Rhode Island 
Connecticut 
New York 
New Jersey 
Pennsylvania 
Delaware 
Maryland 
Virginia 
North Carolina 
South Carolina 
Georgia 
Alabama 
Tennessee 
Kentucky 
Louisiana 
Ohio 

Indiana 
Illinois 
Mississippi 
Missouri 


‘uonvndog 


399,462 
269,533 
610,100 
280,665 

97,211 
297,711 


1,934,496 


$20,779 


1,330,034 


76,737 
446,913 


738,470 
581,478 
516,567 
309,216 
684,822 
688,844 
215,275 
937,679 
341,585 
157,575 

97,865 
137,428 
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166 
193 
169 
216 
94 
60 
138 
68 
105 
77 
54 
47 
57 


‘OUI | 10J 
‘way jo Avg 


$10,200 
13,920 
32,460 
10,080 
3,690 
10,260 
14,400 
5,040 
11,970 
2,250 
11,400 
19,920 
17,280 
20,040 
25,920 
11,280 
7,200 
7,920 
8,160 
9,450 
4,620 
4,860 
5,640 
5,310 


The editor of the Worcester County Republican, after giving 
the above statements, which he has done with a view of im- 
proving the representative system in Massachusetts, remarks 
as follows: 


New York has a population as large into a few thousands as 
New England; and she has only 128 Representatives and 32 
Senators, to do the business of her legislation. Her population 
is 1,934,496, and thatof Massachusetts only 610,100. The in- 
terests of New York do not suffer in the care of her Legisla- 
ture. Why then would those of our own State suffer by a 
reduction of our representation ? Pennsylvania has 100 Repre- 
sentatives and 33 Senators, and a population of 1,330,034, 
Nevertheless it will not be denied that Pennsylvania manages 

VOL, I1Il.——=NO. VIII. 38 





a a 


300 Precautions to be observed [ August, 


her concerns in an able and judicious manner. The same 
remark may be made with regard to Virginia and the two 
Carolinas. They are large States, and have relatively small 
representations in their State Legislatures when compared with 
ourown. The same argument may be applicable to Massa- 
chusetts when compared with Kentucky or Tennessee. Both 
of these States have a large population, but a very much 
smaller representation. 

Ohio with a population of almost a million, has only about 
i00 members in both branches of her Legislature; and yet no 
one will pretend that her representation is not as able, and 
capable and faithful in the transaction of the business of its 
constituents, as one of 300 or 500 members would be. Then 
look to the expense of our legislation. It costs more than any 
other State in the Union, although our members are paid but 
half as much as in the Southern States. In Maryland, Georgia, 
Virginia, Alabama, Mississippi, Louisiana and South Carolina, 
the compensation of members of their Legislature is $4 per 
day. In Maine, New Hampshire, Massachusetts, Kentucky and 
Indiana, $2 per day. In Vermont, Rhode Island and Connec- 
ticut, $1 50 per day. New York, New Jersey, Pennsylvania, 
North Carolina, Ohio, Missouri and Illinois, $3 per day. In 
Delaware, $2 50. ‘Tennessee, $1 50 to $2 00. 

It is evident to the most simple observer that the Represen- 
tative system ought to be either radically changed, or modified. 

What change ought to take place? and what ought to be the 
established basis? There are various opinions entertained in 
this community. But it is hardly to be believed that the con- 
stituent community will be satisfied until the Representative 
basis in both branches of the Legislature is grounded and 
based purely on frofiudation. 


PRECAUTIONS TO BE OBSERVED IN MAKING A 
WILL. 


[From a late English work called “ The Domestic Lawyer.”’ | 


1, When a person is desirous of making his will, he should be 
careful to give such a description of himself, as may avoid any 
confusion or uncertainty. This description is, in law, called his 
addition, and means the allegation of his christian and surname, 
his place of abode, trade and occupation. And he should be 
mindful to introduce the words “of sound and disposing 
mind; for though they are not absolutely necessary to give 
effect to the will, yet the introduction of them is prudent and 
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salutary; as the absence of this form of expression has often 
been a plea in the courts to invalidate the force and efficacy of 
the designations. 

2. Great care should be taken, in properly describing the 
legatees. The law reports abound with strings of cases de- 
tailing the calamitous results of faulty and careless descriptions 
of the objects of the testator’s bounty or kindness. 

S. Where a person making a will is desirous of leaving a 
legacy to a married woman, if he does not appoint trustees over 
the same, and give the most specific directions, that it shall be 
for her sole and separate use, free from the control, debts, and 
incumbrances of her husband, her husband, by virtue of the 
marital tie, will be entitled to the same. And, in the case of 
an unmarried woman, the operation of law, as Dr. Kitchener 
observes, will be the same in the event of her marriage, unless 
a like precaution be made by the testator. 

4. Where it is the misfortune of a testator to have natural 
children, we address him in the feeling and emphatic language 
of Dr. Kitchener :— 

‘* How shall I touch upon the most powerful of all claims to 
our protection—the claims of him, who, as the law expresses 
it, has no kindred—who is nudlius flius—who has no protector 
but his reputed parent.” 

A will made to provide for such natural child, and to ex- 
clude the pretensions of heirs at law, should be framed with 
the most careful attention; the testator must take every possi- 
ble precaution to strengthen such an instrument; and in the 
description of such a child, it is advisable to copy the register 
from the parish books where it was born or christened, and 
preserve the certificate thereof with the will. 

5. Nor is the case of adopted children, brought up with all 
the ideas of genteel life, but left friendless and unprotected, by 
their patron or patroness dying without having made a will, less 
distressing. Perhaps mistaken benevolence drew them from the 
happy mansions of industry and frugality, and where they 
might have been trained to be useful and virtuous, in their 
stations of life. But the improvident conduct of their mis- 
taken benefactors has strewed their path, to a precipice, with 
roses; they are in the hapless condition of those “ who cannot 
work, and to beg they are ashamed ;”’ they are consigned to 
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poverty which they cannot avert, and to stem that which they 
are not able to encounter. 

6. Dr. Kitchener’s recommendation, that every testator should 
transcribe and execute two or three copies of the original will, 
according as his property is either freehold or personal, is not 
undeserving of attention, for two reasons; First, that each exe- 
cutor may have acopy for his information, and thereby save the 
expenses charged by attornies and proctors for copies, and the 
duty of which is rated according to the number of words that 
the will contains, and which is payable on copies of wills ob- 
tained after probate; and secondly, by adopting this prudent 
measure, forged wills would be prevented ; or should a testator 
have different wills in his possession, he would be certain, that 
the last disposition of his property would be given effect to, 
provided he had taken the precaution to deposit the various 
copies, sealed up, in the hands of his bankers, or some trust- 
worthy friend. 

7. And lastly, as it has been considerately observed, if, in ad- 
dition to the above necessary precautions, every testator would 
take the trouble to look over his will once a year, as regularly 
as he balances his books, and consider, for a few minutes, what 
alteration has taken place in his circumstances in the preceding 
year, it is highly probable that innumerable law-suits and dis- 
putes would be prevented. 


RESIGNATION OF THE ATTORNEY GENERAL. 
From the Telegraphof Thursday, June 23. 


Wasuincton, 15th Junz, 1831. 


Sir—I herewith tender to you my resignation of the office of 
Attorney General of the United States. Two considerations 
restrained me from taking this step at the moment when your 
communication to the Secretary of the Treasury, announcing 
your determination to re-organize your cabinet, first met my 
eye. There was nothing in the retirement of the Secretaries 
of State and of War, or in the distinct and personal considera- 
tions which they had assigned for this measure, which made it 
obligatory upon oreven proper for me to adopt a similar course. 
Such a step, with any reference to that occurrence, could only 
become so, on my part, as an act of conformity to your will. 
You had felt this, and had announced your wishes to the Se- 
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cretaries of the Treasury and of the Navy, respectively. I had 
a right to expect a similar communication of them, and con- 
formed to the wishes and opinions of my fellow citizens 
Georgia, when I determined to awaitit. An additional cofi- 
sideration was presented by the fact that I had been charged, 
at the moment of my departure from this place, with the per- 
formance of certain public duties which were yet unfinished, 
and my report concerning which you did not expect to re- 
ceive until my return. I was gratified to learn from yourself 
that you had taken the same view of this subject, having post- 
poned the communication of your wishes to me until my arrival 
at this place, without expecting in the meantime any commu- 
nication from me. It isdue to myself further to state that, from 
the moment when I saw the communication referred to, I have 
considered my official relation to you as terminated, or as sub- 
sisting only until my return tothe city should enable me to con- 
form to your wishes by the formal surrender of my office, which 
it is the purpose of this note to make. 

I retire, then, sir, with cheerfulness from the station to which 
your confidence had called me, because I have the consciousness 
of having endeavoured to discharge its duties with fidelity to 
yourself and to the country. Uninfluenced by those considera- 
tions which have been avowed by that portion of my colleagues 
who have voluntarily separated themselves from you—totally ig- 
norant of any want of harmony in your Cabinet, which either has 
or ought to have impeded the operations of your administration, 
I perform this act simply in obedience to your will. I have not 
the slightest disposition to discuss the question of its propriety. 
It is true, that in a Government like ours, power is but a trust 
to be used for the benefit of those who have delegated it; and 
that circumstances might exist in which the necessity of self- 
vindication would justify such an inquiry. ‘The first consider- 
ation belongs to those to whom we are both and equally ac- 
countable. From the influence of the second you have relieved 
me, by your own explicit declaration that no complaint affect- 
ing either my official or individual conduct, has at any time 
reached you. You have assured me, that the confidence which 
induced you originally to confer the appointment upon me re- 
mains unshaken and undiminished, and have been pleased to 
express the regret which you felt at the separation, which cir- 
cumstances have, in your view of the subject, rendered unavoida- 
ble. You have kindly added the assurance of your continued 
good wishes for my welfare. You will not, therefore, refuse to 
me the gratification of expressing my earnest hope, that, under 
the influence of better counsels, your own and the interests of 
our common country, may receive all the benefits which you 
have anticipated from the change of your confidential advisers. 
A very few days will suffice to enable me to put my office in a 
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condition for the reception of my successor, and I will advise you 
of the fact as soon as its arrangement is complete. 
I am, respectfully, Sir, your obedient servant, 
JOHN MACPHERSON BERRIEN. 
To the President of the United States. 


WasuincTon, June 15, 1831. 

Str—TI have received your letter resigning the office of At- 
torney General. 

In the conversation which I held with you, the day before yes- 
terday, upon this subject, it was my desire to present to you the 
considerations upon which I acted in accepting the resignation 
of the other members of the cabinet, and to assure you in regard 
to yourself as well as to them, that they imply no dissatisfac- 
tion with the manner in which the duties of the respective de- 
partments have been performed. It affords me great pleasure 
to find that you have not misconceived the character of those 
considerations, and that you do justice to the personal feelings 
with which they are unconnected. 

I will only add, that the determination to change my cabinet 
was dictated by an imperious sense of public duty, and a tho- 
rough, though painful conviction, that the stewardship of power, 
with which I am clothed, called for it as a measure of jus- 
tice to those who had been alike invited to maintain near me 
the relation of confidential advisers. Perceiving that the har- 
mony in feeling so necessary to an efficient administration had 
failed, in aconsiderable degree, to mark the course of this, and 
having assented, on this account, to the voluntary retirement 
of the Secretaries of State and War, no alternative was left me 
but to give this assent a latitude co-extensive with the embar- 
rassments which it recognised, and the duty which I owed to 
each member of the cabinet. 

In accepting your resignation as Attorney General, I take 
pleasure in expressing my approbation of the zeal and efficiency 
with which its duties have been performed, and in assuring you 
that you carry with you my best wishes for your prosperity and 
happiness. 

I am, very respectfully, your ob’t. serv’t, 
ANDREW JACKSON, 
Joun M. Berrien, Esq. 


P. S. You will please to continue to discharge the duties of 
the office of Attorney General until you make all those arrange- 
ments which you may deem necessary, which, when completed, 
atid I am notified thercof by you, a successor will be appoint- 


ed. yy 
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Wasuincton, June 22, 1831. 

Srr—In conformity to the suggestions contained in my note 
ofthe 15th inst. I have to inform you that the arrangements ne- 
cessary to put the office of Attorney General in a condition for 
the reception of my successor are now complete. 

The misrepresentations which are circulated in the newspa- 
pers on the subject of my retirement from office, make it pro- 
per that this correspondence should be submitted to the public, 
as an act of justice both to me and to yourself. 

I am, respectfully, Sir, your obedient servant, 
JOHN MACPHERSON BERRIEN. 
To the President of the United States. 


WaAsHINGTON, JuNE 22, 1831. 

Sirn—Your note of this day is received, advising me, ‘in con- 
formity to the suggestions contained in my (your) note of the 
15th instant, I (you) have to inform you (me) that the arrange- 
ments necessary to put the office of Attorney General in acon- 
dition for the reception of my successor, are now complete.’ 

The reasons assigned in your note, you further observe, ‘ make 
it proper that this correspondence should be submitted to the 
public, as an act of justice both to you and myself.’ I am sure 
I can have no objection to your submitting them as you pro- 
pose, as you believe this to be necessary. 

I am, respectfully, your obedient servant, 

ANDREW JACKSON. 


Joun M. Berrien, Esq. 


Biterary Xntelligence. 


THE LAW SUMMARY. Thisis thetitle of a work in one volume, 
which has been afforded to the public by Benjamin L. Oliver, of the 
Boston bar. We have not yet had an opportunity to peruse it, but 
we have a right to infer, from the knowledge we have of the author’s 
other labours, that it has considerable claims to attention. It con- 
tains a short Practical Summary, or Abstract of the Law, in relation 
to those subjects and transactions, which are of most frequent occur- 
rence in the diversified affairs of common business, and is divided 
into two parts. 

PART I. 
Treats of Contracts in general, and contains Ten Chapters. 

CHAPTER I. Treats of the Definition and Essential Requisites of 

all Contracts. 
CHAPTER Il. The Construction, the Performance, and the Re- 

scinding of Contracts. 
CHAPTER III. On Contracts with Minors. 
CHAPTER [V. On Contracts with married women;—and Pro- 
mises of Marriage. 
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CHAPTERS V. and VI. On the Statute of Frauds. 

CHAPTER VII. 1. OnSalesin general. 2. Of Warranty on Sales, 
3. Of Sales at Auction. 

CHAPTER VIII, Of Stoppage in transitu; or, the Right to Stop 
Goods Sold, before Delivery. 

CHAPTER IX. Of the Law of Lien; or, Right to retain Posses- 
sion of Goods. 

CHAPTER X. 1. Onthe Effect of an Alteration of Written Con- 
tracts. 2. Of Payment. 3. Of Acquittances and Receipts. 
4. Of Tender of Payment. 

PART II. treats, 

CHAPTER Ty Of." gents and Factors, &c. 

CHAPTER II. Of Partnership, &c. 

CHAPTER III, Of Bills of Exchange, &c. 

CHAPTER IV. Of Insurance against Marine Risks and against 
Fire; and of Life Insurance. 

CHAPTER V. Of the Law of Shipping :—Owners, Masters, Ma- 
riners, Bills of Lading, Charter Parties, &c. 

CHAPTER VI. Of Bottomry and Respondentia. 

CHAPTER VII. The Law of Carriers :—Of Inns and Travellers, 
&e. &c, 

The work is grounded on the Common Law, and is intended for 
all the States, 


NEW ENGLISH PUBLICATIONS. 


An Index to all the Reported Cases, Statutes, and General Or- 
ders, in or relating to the Principles, Pleading, and Practice of Equity 
and Bankruptcy in the several Courts of Equity in England and Ire- 
land, the Privy Council, and the House of Lords, from the earliest 
period down to the year 1851. By Edward Chitty, Esq. of Lincoln’s 
Inn, 2 vols. royal 8vo. 

A Letter tothe Right Hon. Lord Tenterden, on the Bill for esta- 
blishing Courts of Local Jurisdiction. By William Raines, Esq. of 
Lincoln’s Inn. 

A Dissertation on the nature of the various Proceedings in the 
Master’s Office in the Court of Chancery, with Directions for carry- 
ing the most useful References to a Master into effect; to which are 
added, a few Observations illustrative of the Practice in the office of 
the Accountant General, with an Appendix of Precedents of the 
different Proceedings, taken from actual Practice. By W. H. Ben- 
nett, sq. of the Middle Temple. 

An Examination of the Rules of Law, respecting the Admission of 
Extrinsic Evidence in aid of the interpretation of Wills, containing 
observations on the case of Goblet v, Beechy and others. By J, Wi- 
gram, Esq. of Lincoln’s Inn, 

A Popular View of the Law of Real Property, with an Applica- 
tion of its Principles to the important measure of a General Register, 
showing what changes in the system, a Register is calculated to pro- 
duce. By W. Hayes, Esq. of the Middle Temple. 

A new Edition of Mr. Woodfall’s “Practical Treatise on the Law 
of Landlord and Tenant,’’—entirely remodelled and greatly enlarg- 
ed, has been lately published by S. B, Harrison, Esq. of the Middle 
Temple; with a full Collection of Precedents and Forms of Proce- 
dure, 





